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THE COMPTPDLLER ORNERAL
OPF THE UNITED STATES
WABMHMINOTON, D.C. 203 a0

DECISI2N

FiLE: B-185781 ' DATE: Kerch 10, 1977

MATTER OF: Enargy l‘lﬂlt-t‘.Cl Compat.;, Inc.
DIGEST:

1. Protest filed with GAO aftrr subuissicn of bast and final
offers alleging impropriaty of an-nd-unte to EF? is untimely
under & C.F.R. § 20.2(d)(1) (1975), vhen alleged iapropricties
warse or should have baes spparent prior to submission of best
and final offers.

2. Refusal to diiui;z to offaror its position vis-a-vis other
offeroro is cousistent with 7PF. § 1-3.805-1(bs (1964 ed. amend. 153).

3. Under applicable regulation estimated costs and proposed fees
should not ba considered am controlling factors in determining to
vhom award should be wnde for a cost-reiribursement contract.

4, Source lelectian,deteruinaéion wi1l be questioned by GAC only
upon 4 clear showang of vitvessonablenesc or violation of pro-
curement statutes or rezulatioms.

Energy Resources Conpany, Inc. (ERCOL.hA: protented the nego:iation
procedures used bv the Ffood and Drug Administration (FDA) under requast
for proposals (RFP) 223-75-2700, smendments to the RFP, and SDa's
nource salection determination resultin; in sn award to another firm.

?DA is reaponsible for ptennrket!ng clea"anee for all food

.ndditisel. Exempted from such clentnnce are 1tenn defined as generally
. recogaised as sefe (GRAS). In order to 1nsura ‘the safety for use

of these exe-rtnd items, the FDA, as directed' by the Prasident, pro-
posed to reevaluace the safety of the GRAS subntances. This was to
be done by, comniling. collating and reviewing dnta collected from
toricologicnl literature, confumer exposure queutionnaires, und
animal testing, and then irtegrating the total information into a
scientific literature review for the GRAS substances.

Ia fur% herance of this objective. the RFP aatablish-d a re-
quirenent for a review of scientific literature from 1920 to the
present and rthe prepcration of a scientific literature review of 53
GRAS substances.
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The RFP invitad proposals on all or amy part of the 53 GRAS .
subatances. FDA hoped that the provision permitting multiple awards
would promote competition. A cost-reinbursement contract vas

contexplated. /
/

The technical evaluation was to be based upon the completenese and
thoroughness of the proposals. The offerors were tn show that the
objectives stated in the proposals were understood ard, further, warc
to offer a logical program for their tchievement. Technical considerations
wera to bae parsmount in evaluating proposala.

The technical evaiuation criteria were weighted as follows: i

(1) Understanding of the scopa of work and .
clarity of presentation of techmical narrative 24§ point.

(2) Regsouxces of proﬁond sfferor to include
facilities, equipment and peraomnnel 35 points

(3} Exparienze 12 pointe

(4) l’lt:t"ui'ed.progrm nanagement, as
raflected bty proposed monitoring of the
program and utilizstion of resources 29 points

Sevec proposals ware sulmittied, A11 seven offarors proposed to :
yverform an evaluation of the 53 GRAS substances. FDA rankeau the '
proposals as follows:

Technically Qualified

I

|

Informatica, Inc. 92.8 5
Tracor Jitcoe, Inc. - 88.0 ;
The Frauklin Institute Rueatch Laboratories 85.0 |
Stanford Research Inatitute 74.6 =
ERCO 72.4 !
Technically Unacceptable ‘

Howard Kaye & Associates 36.4 |
New Vistas Systems, Inc. : 24.0 ]




and New Vistas Systems, Inc., wera given rejection notices. Tracor

145781

Tzacor Jitco, Inc.'(Tracor Jitco), Howard Kaye & Associates,

Jitco was rejected becuuse of vhat the FDA felt was an unreali.ticllly
high coat estimate. Howard Kaye & Associates and New Vistas Systems,
Inc., wers rejected because YDA considared their pzroposals so technically
{nferior that they could mot aven be considered for a partial award.

FDA then changed the pricrity assigned to the GIAB project so
that it would be charged o the impending fiscal year's funds. The
contracting officer notified each of the offerors.in the competitive
range of tha delay and 2equested- ;n:t their propusals be extended. At
this point, Tracor Jitco was sdded to the. competitive rangs “ecaule it
wa3 felt that the firm cau)d poslibly cempete for a partial award in
the event FDA decided to make -nltinlc avurds.

1.}:-1

Sublequently. Tracor Jitco Tubmitted an unlolicitad propolnl
vhich related estimated coots t- .the number of ciitatioms found in
the 1’*¢raturc search, FD), balicving that this approach would provicde
a more gccutatc es’*mate of cosz Lf applied to all competing propo:als,
asread'tq solicit-‘odified proposals from the offeroxs on the basis
luggestcd by Tracor Jiteco. Tha 53 GRAS lubltanéus were also divided 1ruto
four groups for purposes of evnluntion. The contracting officer
requested that each of the offerors submit en estimate of the number
.)€ 1iterature citatioms connidered pertiredt tc each substance, the
perceatage of the citations which would be included in the literature
review, and separate cost estimates for each of the four subdivisions
of GRAS suostanceus.

. According to the FDA, the respoases failed to furnish the

anticipated improvement in cost estimates. The number of citations
varied from 9,282 to 180,675. Moreover, the evaluation was complicated
even more when the total estimate of citations was coupnred tc the direct
labor hour estimates as showm below.

Tot.al Direct

Citations Labor Hours
Informatics, In.. 21,470 17,940
Tracor Jiteco 43,820 33,741
The Franklin Institute Research Laboratories 9,282 14,274
_Stanford Research Institute 53,000 10,012
ERCO 180,675 9,504

- 3 -
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After reviewing tha re;ponseg, FDA concluded that " & # 1¢ wvas
obvious there was no consistent logic in vha various estimates.” O

'In an effort to establish a co-n.'fﬁhuil for evaluating the proposals,
FDA developed 5,000 man-hours plus or minus 10 percent as its best estimate
of direct labor hours which would be raq.ired in performing the literature
search and report writing for each of the fovr groups of GRAS substances.
This eatimate, which was utilized by FDA in negotiating wirh each of the
offerors, was based on prior direct labor lrours requirved by 'a coutractor which
perfonied sirilar GRAS reviews,

Following the negotiations, cach offeror was requested’ in vriting
to submit a best and final offer or to confirm he initial proposai
as revised, The offerors submitted ravised cost eatiwates’including
revised dixect labor hour estimates. Shown below is a schedule of the
final egstimated total .rst and estimusted direct labor hours for each of
the offerors.

Informatics, Tuc. $208,362

- 16,982
Tracor Jiteco 300,828 - 19,617
The Franklin Institute nanearch Laboratories 226,397 ~ 19,012
Stanford Research Institute 530,960 - 17,106
ERCO 364,998 - 19,600

After completirg a final technical avaluation of the proposals, FDA
concluded amcng other vhings, &s follows:

"Technical evaluation of the best and final offer oubuittcd

by Informatics as a result of the negotiations tesulted in

the conclusion that their initial technical rating as the
highent ranked proposal rcnainn unchanged. The Info. matics
proposal as revised 1s supétior in all’ respects 'to any other
proposal rereived. ‘The differences in the clnaue- of labor

and the number of hotirs contained in’their revinod proposal

are fully in accord*ui%h the Goverment's man 1oading edtimate,
the cost awarenesgs diaplayed by the: propoled utx-i:ntion of.

the senior staff as well as the conc.pt of linit-ng the workload
of literature searching and preparation of teviews to those
personnel who hare essentially performed the same kind of work bafora
are typical exanples of the imnovative aud stperior Ianagelcnt
approaches reflected in the Informatics proposal. Furthermore,
our prior exparience with Informatica during the performance of
similar contrait services had demonstrated that Informatics can
deliver superior end products at the proposed cost in a timely
fashion., It is, therefore, racommended that award for all

groups I throvgh IV Le made to Informatics.” )

u“-
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Tha contract was subsaquently avarded to Inforuatics for sll four
groups of GRAS supstances.

ERCO's allegetions ~ protest are as follows:
/
1. ERCO may have been the low offeror on the original submissica.

2. By establishing a direct labor hour requirement, FDA forced
ERCO tc increase proposed cousts above the amount for which it
vas willing to perform the contract, thus making the firm
noncowmpetit._ve,

3. No cwnd basis existod fox pnttitiouin; the GRAS substances
into four groups.

&. '"The RFP -oditinlttonu may hlve had the effect or may have
tesen undertaken with the intent of minimizing or eliminating
ERCO's participation in the procuremeut,

‘3. ERCO was led to believe that it would receive all or part
of ihe award so that it would participate in contract negotiations
withcut ptoteuting

6.. The ui:hholding of information conccrning FRCO's nonselection
wan in violation of FPR § 1-3.805-1(t) (1964 ed. amend. 153).

7. Source selection may have been on a basis other than cost.

.Ihe Department of Health Edu;a'ion, and Welfare (HEW) hams taken
the: po.ition that all otferorn in the competitive range were treated
fairly and impertially. This was accomplished by releasing information
modifying the RFP to all offerors at the same time; by permitting proposed
revisions on an equal basis; and by rrquiring the same cut-off date fcr
best and final offers.

With regard to the amendments to the RFP, HEW states:

"Wm % & gince there was no clear bhasis for making
partial awards on the original proposals, it was
conoidered necescary to obtaiu cost data by four
logical groupings of the listed GRAS substances.

® " * * *

ar
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"Analysis of tha literature citatioan dets
provided additional insight but failed to
clearly iudicate what each offaror intended
to parfora under the proposed contract.

* ' R * *
"Pinding no means for rlearly differentiatiug
between proposals by this approach, the
contracting officar then approved a negotiating
pcsition for each offeror in the compatitive
range which was based upon the ® & % racommended
es:inate of direct labor hours and skills mix
for parforming any of the four groups of GRAS
subatances."

According to HEW, there wis nevar any intent to -1n1n£:¢ or sliminate
participation by EKRCO or any other offeror.

HEW also takcs the positioa that ERCO uuilaterally and voluntarily
increased its gatimated cowts. Here, HEW points to the letter which requested
beat and final offers. The letter provided in nertinent parc:

"As a result of discussions between persomnel

of your firm and-the Food and Drug Administration

on December 18, 1975, a revision to your cost proposal,
or recognition that your cost propovsal, as revised, is in
fact your best aand final offer, 1s solicited.”

. Further, HEW contands thnt thete is nothing in the record which
indicaces that ERCO was misled or misinformed. Moreover, ERCO was
not the low offeror on the original submission or on the two lubl.quent
submissions for any of the four separate groups of GRAS nubatnncel or
for the total contract work. In additica, "* & * ERCO's initial cost
pronosal cogether with its fifth position in technical remking, extremely
high estimate of literature citations and low estimate of direct labor
reflected a lack of understanding of the project and ability to organize
and perform the contract."

With regard to the contracting officer's refussl to disclose to
ERCO Zts position vis—a-vis other offerors prior to award of the
contract, HEW gtates that the, contrncting officer's refusal to disclose
the requested informatiom was consiutent with FPR § 1-3,805-1(b)
(1964 ed. amend. 153). HEW states that estimated costs and proposed
feea were not to be the coatrolling factors in source selection. As
was stated in the RFP, technical considerations ware to be and wara
the most important factors in eelecting an offeror for award.
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. Mnally, HEW contends that ERCO's protest is untimely under ‘.
our Bid Protest Procedures, 4 C.¥.R. part 20 (1975), because the procest
vas not filed with our Office until more than 10 working davs after ERCO's
best and final off r was received. HEW refers us to Kollmorgen Corporation,
Electro-Optical Division, B-183141, March 26, 1975, 75-1 CPD 181.

We do not agree with HEW that ERCO's protest is untimely in its
eatirety. However, we do find ERCO's allegations concerning
the impropriety of the wodifications to thae RFP (2, 3, and 4 above)
to be untimely. 4 C.F.R. & 20.2(b)(1) (1975), provides in pertinent
part that:

"Protests based upon llleged 1npropr1et1en in any
type -of solicitation whicb are apparent prior to bid
opening or the clo.ing date for receipt of inittial
proposals shall be filed prior to bid opening or the
closing late for receipt of initial proposals. In
the case of negotiated procurements, alleged improprieties
which 4o not exist in. the initial solicitation but whi. .
are subsequently incorporated therein must be protested
not later than the next closing date for receipt of
propcsals 1>llowing the incorporation.’

Since the alleged improprieties involved in the smendments to the
RFP were or should have been apparevt to ERCO prior to the submission
of its best and finul offer, its protest concerning these matters, which

wao filed with our Office in excess of 10 dsys thereafter was clearly

untimely and is therefore not for consideration on the merits.

ERCO'a. ptotcnt sesms to atem from a ‘lack of information. For
example, ERCO alleged that it may have bean the low offeror on the
original submission (1, above)., The implication here is that if
avard had been made ou the basis of initial proposals, ERCO would have
been the awardee.

The ' record roflects, however, that; ERCO did not aubnit either the
lowest initial proposal or the lcwest best and final offer. Moreover,
after evaluating the seven initial proposals, FDA considerad five offerors
to be in the competitive range. OF the five offerors in the competitive
range, ERCO received the lowest technical ranking. Based on the above,
it appears that if award had been made on the basia of initia) proposals,
ERCO would not have received the award.

-7 =~
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In any event, no award could have beon made on tha basis of initial
proposals since the initial proposals offercd no clear basis for making .
partial awards as the RFP conteaplated. FDA considered it nacessary
to partition the GRAS substances into four logical groupings and to
obtain from each offeror an estimate of costs and direct labor hours
required for performing the literature search and report writing
for any of the four groups of GRAS substances to facilitate partial
avards and to establish a common basis for evaluating proposals.

The direct labor hour estimate was re;uonablo-ainco it was dased
on a prior contract for the review of GRAS itenms. Ouxr Office has
recognized that an agency may use an independent. estiliate of costs or
required maen-hours, and we will nae object unless the estimate appears
to be faylty. Teledyne Lewisburg and Oklahoma Aarotronics, Inc.,
B~183704, October 10, 1975, 75-2 CPD 228.

Further, we find no basis for ERCU's allegation of an impropriaty
in that the contracting officer, after completing the selection process,
refused to advise PRCO whether or not it had been selected for award
(6, above). Although ERCO requested information concerning its sslection
or nonselection after ,receipt of best and final offers, FDA did not
complecte itg final teciinical evaluation' of proposals until 4 months later
and the contract was not awarded tn Informatics until. 4-1/2 mouchs

. after that, About 1 week after the award FDA did notify the unsuccessful

offerors, including ERCO, that the GRAS contract had been awarded
to another firm. ERCO's request for information, than, was made prior
to selection and award.

In this connection, rhe contracting officer's refusal to divulge
to ERCO ite position vis-a-vis other offerors prior to award was
consistent with FPR § 1-3.805-1(b) (1964 ed. anend. 133), which provides
in pertinent part that:

"(b) Whenever nagotiationn are conducted with more
than one offeror, no indication shall be given to any
offeror of a price which aust be met to obtain further
conaideration since such practice constitutes an auction
technique which must be avoided. Likewise, no offeror
shall ba advised of his relative standing with other
offerors as to price or be furnished information as to
the prices offered by other ufferors. After receipt of
proposals, no information regarding the number or
identity of the offerors participating in the negotiations
shall be made available to the public or to any one
vhose official duties do not require such knowledge."
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Althouch m § 1-3. 005—1(!;), .ugn. does pamait preaward notice to an
offeror that its proposal is mcclptnah, there was no reason for such
notice bacause ERCO's techiical proposal remained in the competitive
range throughout the cowpstitiom.

With reference to the basis of source selection, ERCO correctly
assumed that selection was made on a basis othar than ost (7, above);
howeveyr', we find nothing wrong with selection oa this basis.

PR § 1-3.805-2 (1964 ed.), for example, provides rhat:

"Iu selecting the contractor for a cost-
reimbuvsement tyr. coatract, estimated costs
of comtrict pcrfonmce and proposed fees should
not ba coulideud an ccnttolling sinr> in this
type of coatract advenié estimates of cost nay
not prmﬂ.de valid indicators of final sctual
costs. There is no requirement that cost-
raimbursement type contracts be avarded on
the basis of eithar (a) the lowest proposed
cost, (b) tha lowest proposed fee, or (c) the
loweet total estimated cost plus proposed fee.
The avard of cost-reimbursement type contracts
primarily on the tasis of estimated costs may
encourage the submission of umrealistically
lowr estiuus and increase the likelihood of
cost overruns. The cost estimate is :l.npottna:
to determine the prospective contractor's
wnderstanding of th: project and ability to
organize and:perform the contraci. The agreed
fee must be within the limits prescribed by
'1aw and agenry proceduras and appropriate to
the work to be performed (see § 1-3.808).

Beyond this, however, the primary consideratiom
in determining to whom the award stall be made
is: which contractor can perform the contract
in a manner m«:st advantageous to the Government."

Further, the KFP specifically apprised offerors that sclection would
ba based primarily upon technical considerations.

I
Even assuming that ERCO increased its proposed costs above the
amount for which it was willing to perform the contract as a result
of negotiations concerning the ertimated direct labor hours estimates,
as ERCO contends, we cannot find that this was prejudicial. It is
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clear that the requent for best and final offars did not mandata any

such result. Moreover, the offerors' technical capabilities, not the
offeroras' estimated costs, weres tho primc determinants in evaluating

and ranking the proposals.

With regard to the selection of Infurmatics, we have hald that
our reviaw of aocurce selection decisions is limited tu the test of
rationality. Traeor Jitco, Inc., 54 Coep. Gen. 896 (197%), 757
CPD 253; Grey Advertisiug, Inc.,, 55 Comp. Gen. 1111 (1976), 76-1
CPD 305. More specifically, a source selactioan determination will be
questioned by our Office only upon a clecar showing of unrearonableness
or a violation of procurement statutes or regulations. Riggins & Williamson
Machine Company, Inc., 54 Comp. Gen. 783 (1975), 75-1 CFD 168. '

We cannot comclude from the record that the avard of. thc GRAS contract
to Informatics was unreasonable or that it violated procursment statutes
or regulations. Informatics' initial propossl received th¢ highest
technical rating. Informatics' final proposal was also given the higheat
racing, and Iuformatica' final estimated total cost and total direct
labor hours were the lowaat 2f all of the offerors. Maruover, there
is no evidences of record to indicate that the tecimical or cost
evaluations were not reasonabla.

In susmary, we cannot find that FRCO was in any way misled
or misinformed (5, above) or that thes procurement was conducted in
a4 manner contrary to competitive prineiples.

Accordingly, the protest is denied.

I‘??%k‘&ﬂffﬁ-.

Acting Corptroller Genersl
of the United Jtates
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